
STATE OF NEW YORK

STATE TAX COMI'fiSSION

In the Matter of the
o f

Staten Sanitat ion

Peti t ion

Corp . AT'FIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the  Years  1973 & 1974.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the l l th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Staten Sanitat ion Corp.,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Staten Sanitat ion Corp.
640 Fif th Ave.
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
1l th day of February, 1983.

AUTHORIZED TO NISTMoAtHs nnsutt{r
sEctIoN r74
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 11, 1983

Staten Sanitat ion Corp.
640 Fif th Ave.
New York, NY 10019

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to section(s) 1090 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX CO}TMISSION

Peti t ioner '  s Representat ive
tt lo l f  Fleiss
Shanholt ,  Marinoff ,  Fleiss & Co.
666 Fifth Avenue
New York, NY 10019
Taxing Bureaur s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

STATEN SANITATION CORP.

for Redetermination of a Deficiency or for
Refund of Corporation Franchise Tax under
Article 9-A of the Tax Law for the Years
1973 and L974.

DECISION

Petitioner, Staten Sanitation Corp., 640 Fifth Avenue, New York, New York

10019' filed a petition for redetermination of a deficiency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the years 1973

ard 1974 (File No. 20795).

A fornal hearing was held before James T. Prendergast, Hearing Officer,

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on June 28, 1979 at 9:30 A.M. Pet i t ioner appeared by t{ol f  Fleiss,

cPA. The Audit Division appeared by Peter crotty, Esq., (Bruce M. zaLaman,

Esq.  ,  o f  counse l ) .

ISSTIES

I. l/hether petitioner can take a net operating loss deduction on its

1973 and 1974 corporation franchise tax returns, when such deduction exceeded

the one taken on petitioner's 1973 and L974 Federal corporation income tax

returns.

I I .  l r lhether pet i t ioner 's sewage treatment faci l i ty qual i f ies for an

investment tax credit.

FINDINGS OF FACT

1. Petitioner timely filed New York State corporation franchise tax

report ,  form CT-3, for the years 1973 and 1974.
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2. 0n September 7, 1976, the Audit  Divis ion issued a Statement of

Audit Adjustnent to petitioner for the years 1973 and 1974. The adjustnent

for the year 1973 showed pet i t ioner owed $3,497.05 which included $21948.73

in taxes and $548.32 in interest. The adjustment for the year 1974 showed

pet i t ioner  owed $8,715.43  wh ich  inc luded $7 ,74L 54  in  taxes  and $973.89  in

interest.  A t imely Not ice of Def ic iency ref lect ing these adjustnents was

sent to pet i t ioner.

3. Petitioner subsequently timely filed a petition for revision of the

Notice of Def ic iency.

4. In the tax years 1973 and 1974, pet i t ioner paid i ts stockholders an

iten of interest. Pursuant to Federal Income Tax Law, petitioner deducted such

interest from its gross income. Consequently, petitioner had no income for

Federal tax purposes and therefore, was unable to take a net operating loss

deduction on its Federal tax return.

5. Under New York State Tax f,aw, this item of interest is not deductible

from petitioner's gross income. Conseguently, petitioner did have income

for State tax purposes.

6. Pet i t ioner took a net operat ing loss deduct ions of $82r080.00 and

$35'484.00 on l ine 9, Schedule 13 of i ts New York State corporat ion franchise

tax returns for the respect ive years 1973 and 1974:

7. In 1969 pet i t ioner bui l t  a sewage disposal systen, and in 1974

petitioner received its initial pernit fron the New York City Department

of Health to operate this system.

8. 0n its I974 tax return, petitioner reported by Claim for Investment

Tax Credit, form CT'46, a claim for an investment tax credit for the sewage

disposal system.
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9. Petitioner asserts this investment tax credit in the amount of

$51242.00 arose in 1969 when the system was built and that it correctly

car r ied  over  $41548.00  o f  tha t  c red i t  to  tax  year  L974.

10. Pet i t ioner 's sewage disposal system takes sewage which has been

mixed with water in pet i t ionerrs plumbing faci l i t ies and other rdaste wbich

has been assembled in pet i t ioner 's disposal faci l i t ies and transfor"ms the

sewage and waste into sludge which is then d"mFed.

coNctusroNs otr'IAI{I

A. That it has been the long standing, consistent policy of the State

Tax Comnission to confine the New York net operating loss deduction to that

amount taken for Federal purposes for the tax year in question. Tax f,aw

sect ion 208(9)(f) ;  Rul ing of the State Tax Connission, March 4, 1962, sect ion

3.12(d) ;  Mat te r  o f  Sav in  Bus inqss  Mach ines  Corp . ,  S ta te  Tax  Comiss ion ,

Ylatch 24, 1970; Matter of  Janes H. Shiels et.  al .  v.  the State Tax Comigsig!,

5 2  N . Y .  2 d  9 5 4 .

B. That petitioner took no Federal net operating loss deduction in the

tax years 1973 and L974. Therefore, i t  may not take a State net operat ing loss

deduct ion for those years.

C. That Tax Law secti.on 210(12)(e) provides to the corporate taxpayer a

carry over of the investment tax credit.

D. That Tax Law sect ion 210(12)(b) provides to the corporate taxpayer an

investment tax credit with regard to tangible property, including buildings and

structual components of buildings, that is "principally used by the taxpayer

in  the  produc t ion  o f  goods  by  manufac tur ing . . . " .

For the purposes of the credit ,  manufactur ing is def ined as:
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rr . . . the proce8s of working raw mater ials into wares sui table
for use or which gives new shape, oe!il quality or net{ combinations
to natter which has already gone through some artificial process
by the use of nachinery, too1s, appliancee and other sinilar

. equipnent. ft

E. That the objectives of the aforementioned section are "...to encourage

the nodernization of antiquated production facilities and to nake New York a

more attractive location for nanufacturing by giving a tax credit for new

investnent in production facilitles." Menorandum of Departnent of Taxation

and Finance, McKinney's 1959 Session taws of }{ew York 2503. Pursuant

to these objectives the State Tax Conmission strictly construes the term

'rmanufacturingt'.ft t{qtter of Janes II. lrlattles, fnc., State Tax Comission,

November 17, 1981.

f. That the function of the selrage disposal system for which petitiooer

clained the investment tax credit in tax year 1974 does not constitute

manufacturing within the meaning of Tax Law section 212(12)(U). The operation

performed on the waste brought into tbe systen did not convert the waste into

some nel{t shape, quality, or combination, or make it suitable for use as the

sludge was not used for any purpose after the conversion procesa except that

of being dunped.

G. That the petition

the Notice of Deficiency is

DATED: Albany, l[ew York

FEts 1 11983

of Staten Sanitation Corp. is bereby denied and

sustained.


